
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Jasper  Const ruc t ion  Co. ,  fnc .

for Redetermi-nation of a Deficiency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

for  the  Per iod  6 /L /70-8 /31 / tS .

Atr'FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

17th day of October,  1980, he served the within not ice of Deterninat ion by mai l

upon Jasper Construct ion Co.,  Inc.,  the pet. i t ioner in the within proceedinS, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Jasper Construct ion Co.,  Inc.
375 Port ion Rd.
Lake Ronkonkoma, NY LL779

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

Sworn to before me this

day  o f  Oc tobe r ,  1980 .

(

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

l7rh
(



STATE OF NEW YORK
STATE TAX COMUISSION

In the Matter of the Petition

o f

Jasper  Const ruc t ion  Co. ,  fnc .

AT'FIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  6 / 1 / 7 0 - 8 / 3 1 / 7 5 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

17th day of October,  1980, he served the within not ice of Determinat ion by mai l

upon Terence F. Gaffney the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

rdrapper addressed as fol lows:

Mr. Terence F. Gaffney
394 Old Country Rd.
Garden City,  l fY 11530

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representative of

Sworn

17rh

( '

to before me this

day  o f  October ,  1980.

pe t i t ioner .



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  17 ,  1980

Jasper  Const ruc t ion  Co. ,  Inc .
375 Port ion Rd.
Lake Ronkonkoma, NY 11779

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have no\d exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Suprene Court of the State of New York, Albany County, within 4 nonths
from the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Terence F. Gaffney
394 Old Country Rd.
Garden City,  NY 11530
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

JASPER CoNSTRUCTIoN c0., INC.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for the
Period June 1, 1970 through August 31,
1 9 7 5 .

DETERMINATION

Appl icant,  Jasper Construct ion Co.,  Inc.,  375 Port ion Road, lake Ronkonkoma,

New York 71779, f i led an appl icat ion for revision of a determinat i .on or for

refund of sales and use taxes under Articles 28 and 29 of the Tax law for the

per iod  June 1 ,  1970 th rough August  31 ,  1975 (F i le  No.  15259) .

A smal l  c laims hearing was held before Judy M. Clark, Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on Apri l  27, 1979 at 10:45 A.M. Appl icant appeared by Terence F. Gaffney,

Esq. The Audit  Divis ion appeared by Peter Crotty,  Esq. (Frank levi t t ,  Esq.,

o f  c o u n s e l ) .

ISSUES

I. Whether the appl icanL was properly assessed a use tax on purchases of

mater ials used in the ful f i l lment of contracts r . / i th municipal i t ies.

I I .  Whether the transact ions pr ior to May 25, 1973 were barred by the

statute of l imitat ions as set forth in sect ion 11,47(b) of the Tax traw.

FINDINGS OF FACT

1. 0n June 14, 1976, the Audit  Divis ion issued a Not ice of

and Demand for Payment of Sales and Use Taxes Due against Jasper

Co.,  Inc. for the period June 1, 7970 through August 31, 1975 in

$17,543.25  tax  p lus  pena l t ies  and in te res t .

Determination

Construction

the anount of
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2. Appl icant f i led a t . imely protest to the aforesaid not ice.

3. The Audit Division based the above notice on a field audit of the

appl icant 's books and records. A review of avai lable contracts disclosed them

to be lump sum. The Division proceeded to examine purchase invoices for the

periods september 1 through November 30, 1972; March 1 through May 31, L973;

and December 1, l^973 through February 28, 1974. These periods were chosen

because they appeared to be representat ive of al l  per iods under audit .  Appl icant

offered no disagreement to the test per iods used.

Upon examination of the purchase invoices, the Audit Division deternined

that 16.747 percent of the total  purchases examined were subject to a use tax.

These taxable purchases were mater lals on which no tax was paid or were not

substant iated as sub-contracts.  The Divis ion appl ied the 16.747 percent to

the total purchases for the period September 1, L972 th.xough August 31, 1975.

For the period June 1, L97o through August 31, 1972, it used the average

purchases subject to use tax of the subsequent quarters due to the applicant's

refusal to present books and records for this period.

I t  was the Audit  Divis ionrs posit ion that s ince the appl icaatrs

contracts were lump srun, the applicant was the ultimate consumer of these

materials and the use tax was due on any purchases where no tax was paid.

Further,  i t  took the posit ion that s ince no return$ were f i led or tax paid by

the applicant, the statute of limitations did not apply.

4. Appl icant issued Contractor Exempt Purchase Cert i f icates for the

purchase of sone of i ts mater ial .  Since appl icant was not registered with the

Audit Division, it noted the certificate of authority identification nunber as

'rnuni.cipalityr' .

5. Applicant. argued that despite the fact that its contracts were lunp

sum, tit.le to all the material passed to the nunicipality when the materials
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were delivered to the job site and payment was received. In support of its

application, it quoted Article 6, Progress Payments, and Article 9, Paynents

and Completion, fron a standard contract form used in its busineee operation.

The Articles specified that paynents were to be made to the contractor on a

monthly basis for a percentage of work completed and for material, free of any

l iens, stored at the construct ion si te.

6. Applicant contended that the audit results were improper siace verifi-

cation was not made that the tax may have been paid by the supplier fron whom

the naterials were purchased. It offered no evidence to show that any of the

materials taxed by the Audit Division were in fact sub-contracts.

7. In support  of  i ts appl icat ion, appl icant ci ted Sweet Associates v.

GaIIman. It offered no evidence, however, to show that the price of the

contract was reduced by the amount of the tax exemption afforded exenrpt organi-

zations, that the municipality was the beneficiary of any tax exemption, or

that in fact a time and naterial contract existed for the periods prior to

Septenber 1, 1974.

8. Appl icant contended that sect ion f f fS(a)(15) of the Tax Law was

ignored in the performance of the audit. Applicant failed to submit any

contracts entered into after Septenber 1, 1974.

9. Applicant contended that the statute of linitations

i t  was not required to col lect tax or to f i le a cert i f icate

persuant to sect ion 1134 of the Tax Law.

does apply since

of registrat ion

10. Applicant offered no evidence to show that reasonable cause existed

for not payiog over the tax asserted due.

CONCTUSIONS OF TAW

A. That sect ion 1101(b)(4)( i )  of  the Tax Law states that a sale of any

tangible personal property to a contractor. . . for use or consunpt ion in erect ing
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s t ruc tu res  or  bu i ld ings ,  o r  bu i ld ing  on ,  o r  o therw ise  add ing  to . . . rea l  p roper ty ,

Proper ty  o r  landr . . . i s  deemed to  be  a  re ta i l  sa le  regard less  o f  whether  the

tangible personal property is to be resold as such before i t  is so used or

consumed; that the purchase of mater ials by Jasper Construct ion Co.,  Inc. were

retai l  sales in accordance with this sect ion.

B.  That  sec t ion  1115(a) ( ta )  o f  the  Tax  Law e f fec t i ve  September  1 ,  L969

and later amended by Ch. 227, Laws 1971 to sect ion 1115(a)(15) provides that:

"Tangible personal property sold to a contractor,  subcontractor or
repairman for use in erect ing a structure or bui lding of an organizat l ,on
described in subdivis ion (a) of sect ion eleven hundred sixteen, or
adding to, al ter ing or improving real property,  property or land of
such an organizat ion, as the terms real property,  property or land
are def ined in the real property tax law; provided, however,  no
exemption shal l  exist  under this paragraph unless such tangible
personal property ( i )  is to become an integral  component part  of
such structure, bui lding or real  property and ( i i )  is to be resold
to such organizat ion as tangible personal property before i t  has
become a part  of  such structure, bui lding or real  property."

That the applicant has not produced any evidence to show that the tangible

personal property used in the performance of i ts contracts was resold to an

exempt organizat ion before i t  became part  of  the structure, bui lding or real

property.

That  sec t ion  1115(a) (15)  o f  the  Tax  Law was amended Septenber  1 ,  7974

el iminat ing sub-paragraph ( i i ) ;  however,  appl icant did not submit any contracts

entered into after the date of this amendment.

C. That sect ion 1133(b) of the Tax law provides that where any customer

has fai led to pay tax imposed by this Art ic le,  i t  shal l  be the duty of the

customer to pay the tax to the Tax Commission within 20 days of the date the

tax was reguired to be paid; that appl icant f i led no tax returns, therefore,

the statute of l imitat ions provided by sect ion 1147(b) does not apply,  and the

tax due may be assessed at any t ime.
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D.  That  the  app l ica t ion  o f  Jasper  Const ruc t ion  Co. ,  Inc .  i s  den ied ,  and

the Notice of Determination and Demand for Payment of Sales and Use Taxes Due

issued June 14, 7976 is sustained with appl icable penalt ies and interest

thereon.

Albany, New York STATE TAX COMMISSIONDATED:

ocT 17 tsw

COMI'IISSIONER


